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OVERALL RESULTS

4th quarter 2022
In the fourth quarter of 2022, 
taxpayers prevailed in 50.0%  
(15 out of 30) of the significant 
cases.* Taxpayers won 40.0% 
(4 out of 10) of the significant 
corporate income tax cases and 
25.0% (2 out of 8) of the significant 
sales and use tax cases. 

This is the fourth edition of the Eversheds Sutherland SALT Scoreboard for 2022. Since 2016, we have tallied the results of what we 
deem to be significant taxpayer wins and losses and analyzed those results. Our entire SALT team hopes that you have found the 
SALT Scoreboard’s content useful. This edition includes discussion of refund claims, the taxability of book-out transactions and 
a spotlight on digital taxation cases.

Book-out Transactions
CASE: Marathon Petroleum Co. LP v. Cook County Department 
of Revenue, 2022 IL App (1st) 210635 (Dec. 30, 2022).

SUMMARY: The Illinois Court of Appeals held that an energy 
company’s book-out transactions—which do not involve the 
physical transfer of fuel—are taxable sales under the Cook County 
fuel tax ordinance because they involve the transfer of an 
ownership interest in the fuel. The company enters into book-out 
transactions to settle forward contracts (i.e., agreements to deliver 
fuel on a specified date in the future) financially, rather than 
through physical delivery of fuel. The taxpayer emphasized that 
its book-out transactions were purely financial and without any 
physical transfer of property. The court concluded that the fuel 
tax ordinance, which defines a taxable “sale” to include “any 
transfer of ownership … by any means whatsoever,” was broad 
enough to include the taxpayer’s transactions because they 
involved taxable transfers of intangible ownership interests. View 
more information.

Residency
CASE: Acklie v. Nebraska Department of Revenue, 313 Neb. 28 
(Dec. 9, 2022).

SUMMARY: The Nebraska Supreme Court held that a taxpayer 
couple—who were partial owners of a large trucking company—
failed to prove that they changed their domicile from Nebraska 
to Florida for income tax purposes for tax years 2010 to 2014. The 
taxpayers argued that Florida was their new domicile because 
they: (1) acquired a home; (2) registered to vote; (3) registered 
cars; and (4) obtained driver’s licenses. Nonetheless, the Court 
found persuasive that the couple still spent a significant amount 
of time in Nebraska (more than half of the year). The couple also 
maintained a Nebraska residence—along with investment and 
recreational properties—and kept other in-state connections. 
View more information.

SIGNIFICANT MULTISTATE DEVELOPMENTS

Year-to-date
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*Some items may have been decided in a prior quarter but included in the quarter in which we summarized them.

https://www.stateandlocaltax.com/noteworthy-cases/illinois-court-of-appeals-finds-book-out-transactions-are-subject-to-local-fuel-taxes/
https://www.stateandlocaltax.com/income/back-up-the-truck-nebraska-supreme-court-finds-couple-didnt-change-their-domicile-to-florida/
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Nexus
CASE: Apex Laboratories International Inc. v. City of Detroit,  
No. 16-000724-R (Mich. Tax Tribunal Nov. 10, 2022).

SUMMARY: The Michigan Tax Tribunal held that agents for an out-
of-state holding company selling stock in a Canadian chemical 
research business on behalf of a Detroit-based entity did not 
create substantial nexus for the company in Detroit. While the 
Tribunal acknowledged that it initially erred in concluding that 
Detroit’s tax regulations excluded all of the company’s agents 
from the  definition of “doing business in the city” (rather than 
only “resident agents”), the Tribunal still concluded that the 
company’s minimal presence and activities did not create 
substantial nexus with the city. In particular, the company did 
not advertise goods or services to city residents, nor did it make 
any sales of goods or services in the Detroit marketplace. The 
Tribunal also clarified that, even if the company had sufficient 
nexus with the city, none of the company’s income would be 
apportionable to Detroit because the company had: (1) no 
personal or real property in the city; (2) no employees to which 
it paid compensation for work done or services performed in  
the city; and (3) no gross revenue derived from sales made and 
services rendered in the city.

Refund Claims
CASE: Comptroller of Maryland v. FC-GEN Operations Investments 
LLC, No. 7 (Md. Dec. 19, 2022).

SUMMARY: The Maryland Supreme Court held that a pass-
through entity was the proper claimant of estimated income tax 
payments of its members. The pass-through entity at issue made 
estimated Maryland income tax payments on behalf of its 
nonresident members. The pass-through entity later determined 
it had a taxable loss for the year and filed a composite return, 
requesting a refund of the estimated payments. The Comptroller 
denied the request, claiming that the pass-through entity was 
not the proper claimant of the tax refund. It claimed that the 
individual members should have instead sought refunds. The 
Comptroller relied on its regulation stating that tax overpayments 
shown on the annual return could not be “refunded to the pass-
through entity.” The court disagreed, concluding that the plain 
statutory language allows the claim for refund to be filed by  
“a claimant who … erroneously pays” the tax (i.e., the pass-through 
entity). In conclusion, “where a pass-through entity ‘erroneously 
pays to the State’ estimated taxes, and it later determines that it 
has a taxable loss and there is no tax liability due, the pass-
through entity is a ‘claimant’ who is entitled to file a claim for  
a refund.”

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

Spotlight on Digital Taxation

CASE: Mississippi Department of Revenue v. EKB, Inc., Dkt.  
No. 2021-SA-00441-SCT (Miss. Oct. 6, 2022).

SUMMARY: The Supreme Court of Mississippi held that digital 
images are not subject to sales tax as tangible personal property 
or specified digital products. The taxpayer was a digital wedding 
photographer that sold wedding photography services. The 
taxpayer’s packages included the transfer of digital images to the 
customers via tangible personal property (DVDs or flash drives). 
The court held that the sales of wedding photography packages—
including the transfer of digital images—were not subject to sales 
tax because the digital images were not “tangible personal 
property” merely because of the transfer via DVD or flash drive (as 
opposed to an electronic means of transfer). The court observed 
that the tangible drive or disk is “incidental to the nontaxable 
photography service being provided.” The court also clarified that 
the digital images were not taxable as “specified digital products” 
either, given that the term does not include “still digital images.” 
View more information.

CASE: City of Reno v. Netflix, Inc., No. 21-16560 (9th Cir.  
Oct. 28, 2022).

SUMMARY: The U.S. Court of Appeals for the Ninth Circuit held 
that the City of Reno was not entitled to file a lawsuit against 
streaming video providers for franchise fee payments. The city 
sought damages as a result of the streaming service providers’ 
alleged failure to collect franchise fees under Nevada’s Video 
Service Law. The court disagreed, holding that the law does not 
create a private right of action for cities to sue taxpayers for 
unpaid franchise fees. The city therefore failed to state a claim 
against the streaming service providers. Additionally, the city also 
failed to state a claim under the federal Declaratory Judgment 
Act because it sought affirmative relief and lacked a cause of 
action under a separate statute. Ultimately, because the city 
lacked a cause of action, the court declined to address the 
substantive question of whether the streaming video providers 
met the definition of a “video service provider” under the law. 
View more information.

In a related case, the Tennessee Supreme Court held that the 
streaming video providers are not subject to franchise fees 
because they are not video service providers and do not provide 
video service. Similarly, the Ohio Supreme Court held that the 
streaming video providers were not video service providers and 
the locality did not have the authority to bring a cause of action 
to enforce the state’s video service provider provisions. See City 
of Knoxville v. Netflix, Inc., 656 S.W.3d 106 (Tenn. 2022); City of 
Maple Heights v. Netflix, Inc., 2022-Ohio-4174 (Ohio 2022). 

https://www.stateandlocaltax.com/digital-economy/supreme-court-of-mississippi-holds-digital-images-are-not-subject-to-sales-tax/
https://www.stateandlocaltax.com/digital-economy/ninth-circuit-court-of-appeals-concludes-nevada-locality-has-no-private-right-of-action-to-sue-streaming-video-providers-for-franchise-fees/
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