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This is the final 2019 edition of the Eversheds Sutherland SALT Scoreboard. Since 2016, we have tallied the results of what we deem
to be significant taxpayer wins and losses and analyzed those results. This edition of the SALT Scoreboard includes a discussion of the
Wisconsin Court of Appeals’ decision regarding “look through” receipts sourcing, insights regarding the retroactivity of tax credit

limitations and the scope of Public Law 86-272, and, to end the year on a high note, a spotlight on taxpayer wins.

4 quarter 2019

In the fourth quarter of 2019,
taxpayers prevailed in 41.8%
(23 out of 55) of the significant
cases.* Taxpayers won 44.4%
(8 out of 18) of the significant
corporate income tax cases
and 27.3% (6 out of 22) of the
significant sales and use tax
cases. Overall, taxpayers won
38.1% (83 out of 218) of
significant 2019 cases.
Taxpayers prevailed in more
cases than in 2018 (36.8%), but
fewer than in 2016 and 2017
(43.0% and 41.0%, respectively).
*Some cases may have been decided in

a prior quarter but included in the
quarter in which we summarized them.

QUARTER 1

W L W L W L W L

Year-to-date

QUARTER 2

SIGNIFICANT TAXPAYER WINS AND LOSSES

2019

OVERALL RESULTS

QUARTER3 QUARTER 4

Taxpayers out significant corporate
prevailed in (6)f1 income tax cases

across the country

Taxpayers out significant sales
prevailed in 35 8f7 and use tax cases

across the country

SIGNIFICANT MULTISTATE DEVELOPMENTS

Sourcing

CASE: Wisconsin Department of Revenue v. Microsoft Corporation,
936 N.W.2d 160 (Wis. Ct. App. 2019).

SUMMARY: The Wisconsin Court of Appeals rejected the Wisconsin
Department of Revenue's attempt to include in a software
developer's franchise tax sales factor numerator the gross receipts
from the use of its computer software by Wisconsin end-users. The
court held that the taxpayer was not required to “look through” its
computer manufacturer customer to source a sale to the location
of the customer’s customer. Instead, the court determined that the
royalty receipts at issue must be sourced to Wisconsin only if the
income-producing activity was performed in the state. View more
information.

Retroactivity

CASE: Matter of Mackenzie Hughes LLP v. New York State Tax
Appeals Tribunal, 178 A.D.3d 1313 (N.Y. App. Div. 2019).

SUMMARY: The New York Supreme Court, Appellate Division, held
that New York's retroactive decertification of Qualified Empire Zone

Enterprise tax credits violated the taxpayers’ due process rights. In
April 2009, New York amended the QEZE tax credit requirements,
which the New York State Department of Taxation and Finance
applied retroactively to January 1, 2009. The court determined that
the retroactive decertification was impermissible because there was
not adequate forewarning of a change in the law, nor was there an
opportunity for taxpayers to change their behavior. View more
information.

Public Law 86-272

CASE: Blue Buffalo Company, Ltd. v. Comptroller of the Treasury,
No. 495 (Md. Ct. Spec. App. Dec. 20, 2019) (unpublished).

SUMMARY: The Maryland Court of Special Appeals upheld the
Comptroller's determination that an out-of-state pet food seller
did not qualify for Public Law 86-272 protection because the
seller's collection of competitive information in Maryland by its
employees was neither ancillary to solicitation of sales, nor de
minimis. Instead, the collection of competitive information was
“carried out on a regular basis as a continuing matter of company
policy.” View more information.

Eversheds Sutherland (US) LLP | eversheds-sutherland.com

SALT Scoreboard | 2019 | Q4


https://us.eversheds-sutherland.com/NewsCommentary/Legal-Alerts/226458/Legal-Alert-Wisconsin-appellate-court-affirms-Microsofts-sourcing-of-receipts
https://us.eversheds-sutherland.com/NewsCommentary/Legal-Alerts/227942/Legal-Alert-Happy-New-Year-New-York-Court-strikes-down-retroactive-decertification-of-a-tax-credit
https://www.stateandlocaltax.com/in-the-news/going-to-the-dogs-pet-food-sellers-intelligence-gathering-in-maryland-exceeds-p-l-86-272-protection/
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Telecommunications

CASE: Level 3 Communications, LLC v. Oregon Department of
Revenue, TC 5236, 5269, 5291 (Or. Tax Ct., Reg. Div. Oct. 25,
2019) (unpublished).

SUMMARY: The Oregon Tax Court upheld the Oregon Department
of Revenue's proposed increase in the real market value of an
optical fiber network operator's centrally assessed property. The
taxpayer argued that the Department should not have included in
its “unit” certain “investment attributes” it claimed do not qualify as
property. Ultimately, the court accepted the Department's
revenue growth rates, which resulted in an increase in the value of
the taxpayer's property relative to the original assessed value.
View more information.

Royalty Income from Foreign Affiliates

CASE: Matter of International Business Machines Corporation &
Combined Affiliates, DTA Nos. 827825, 827997, 827998 (N.Y. Div.
Tax App. Dec. 19, 2019).

v

Spotlight on taxpayer wins

CASE: Matter of United Parcel Service Inc. (Ohio) & Affiliates, No.
19-27 (N.M. Admin. Hearings Office Oct. 25, 2019).

SUMMARY: The New Mexico Administrative Hearings Office (AHO)
held that a package delivery company could depart from the
mileage-based statutory apportionment method for trucking
companies. That method produced a result that bore no rational
relationship to the taxpayer's business activity. The AHO explained
that the mileage method can cause distortion in large geographic
states with small populations — like New Mexico — because drivers
travel farther to reach fewer customers than in smaller, more
densely populated states. The AHO determined that the mileage
method was grossly distortive for the taxpayer because it resulted
in a more than ten-fold increase in sales attributed to New Mexico
compared to actual revenue from New Mexico customers. In place
of the statutory method, the AHO permitted the taxpayer to use the
“state-to-state volume method,” which assigned half of the receipts
from a sale to the state of origination and the remaining half to the
destination state. View more information.

CASE: Nationwide Mutual Insurance Co. v. McClain, Case Nos.
2018-313, 2018-315, 2108-316, 2018-317, 2018-318 (Ohio Bd. Tax
App. Oct. 22, 2019).

SUMMARY: The Ohio Board of Tax Appeals (BTA) held that an
insurance company was entitled to a refund of sales tax paid on its
purchase of communication cabling for internet and Voice over
Internet Protocol (VolIP) installed in its headquarters office building.
In its refund claim, the taxpayer asserted that, because the cabling
was incorporated into the real property, the charges for the cabling
and its installation constituted a non-taxable construction contract.
The Commissioner argued that the construction contract rule did
not apply because the cabling constituted a “business fixture.” The
BTA found that the communications lines were not a business
fixture. Specifically, the communications lines were not designed

SUMMARY: The New York Division of Tax Appeals held that a
corporate taxpayer must include royalties received from foreign
affiliates in the computation of its taxable entire net income for its
2007 through 2012 tax years. Under prior law, New York had a
royalty add-back regime requiring a taxpayer that paid royalties to
a related party to add back the payments to the extent they were
deductible in calculating federal taxable income. New York also
provided a “royalty income exclusion” that allowed royalty payees
to exclude from income related entities’ royalty payments to the
extent the payments were included in the payees’ federal taxable
income. The Department argued that the royalty income exclusion
did not apply if the royalty payments would not be required to be
added back by the related payor under the add-back provisions.
The corporation countered that the royalty payments received
from its foreign affiliates qualified for the royalty income exclusion
because the foreign affiliates would be required to add back such
payments if they were New York taxpayers. However, the DTA
concluded that the payees must be New York taxpayers to qualify
for the exclusion and, therefore, the royalty payments at issue
could not be excluded. View more information.

to meet the specific needs of the taxpayer’s business, but could be
installed in any office building for VoIP and internet communications
“and are as common to commercial property as telephone lines
and coaxial cables were in the past.” View more information.

CASE: Sunbelt Rentals, Inc. v. Comptroller of Maryland, No. 18-IN-
00-0241 (Md. Tax Ct. Sept. 9, 2019).

SUMMARY: The Maryland Tax Court reversed the Comptroller's
disallowance of net operating loss deductions (NOLs) and
effectively struck down a regulation that limited the usage of pre-
nexus NOLs. The Comptroller disallowed the taxpayer's use of
NOLs accumulated by entities with no nexus in Maryland that
subsequently merged into the taxpayer, relying on a regulation
adopted in 2007. The Tax Court ruled that no statutory authority
existed for the regulation, and the only permissible subtractions or
additions to federal taxable income are prescribed in Maryland
statutes. Therefore, the Tax Court held that the taxpayer's NOLs
were allowed because no statute contemplated the Comptroller's
modification. View more information.

CASE: Matter of the Appeal of Robert Half International Inc. &
Subsidiaries, No. 18011756 (Cal. Office of Tax Appeals Oct. 3, 2019).

SUMMARY: The California Office of Tax Appeals (OTA) held that
value-added tax (VAT) imposed on the provision of services is
included in the sales factor of California’s apportionment formula.
The OTA rejected the Franchise Tax Board's narrow interpretation of
the term “sales” as only allowing for excise or sales tax (including
VAT) in the sales factor for sales of tangible personal property—not
for sales of services. Rather, the term “sales,” defined as “all gross
receipts,” includes “the whole amount received.” Additionally, the
OTA held that the Board's interpretation was not owed deference
because the underlying regulation was based on an unambiguous
Multistate Tax Commission model regulation. View more information.
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https://www.stateandlocaltax.com/in-the-news/level-up-oregon-tax-court-increases-value-of-telecommunications-company-propertys-real-market-value/
https://www.stateandlocaltax.com/in-the-news/new-york-administrative-court-again-holds-royalties-received-from-foreign-related-parties-cannot-be-excluded-from-taxable-income/
https://www.stateandlocaltax.com/in-the-news/new-mexico-administrative-hearings-office-approves-upss-alternative-apportionment-method/
https://www.stateandlocaltax.com/in-the-news/ohio-bta-rules-communications-cabling-installation-exempt-from-sales-tax/
https://www.stateandlocaltax.com/in-the-news/maryland-comptrollers-limitations-on-nols-ruled-invalid/
https://www.stateandlocaltax.com/in-the-news/california-ota-holds-you-can-have-all-of-vat-in-the-sales-factor-denominator/
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