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OVERALL RESULTS

2nd quarter 2019
In the second quarter of 2019, 
taxpayers prevailed in 43.8%  
(28 out of 64) of the significant  
cases.* Taxpayers won 40.0%  
(6 out of 15) of the significant 
corporate income tax cases and 
42.4% (14 out of 33) of the 
significant sales and use tax 
cases. Taxpayers fared better in  
the second quarter compared  
to the first, when taxpayers won 
only 22.9% of total significant  
cases, 7.1% of significant corporate 
income tax cases, and 30.0% of 
significant sales and use tax cases.

* Some items may have been decided in 
a prior quarter but included in the 
quarter in which we summarized them.

This is the second quarter edition of the Eversheds Sutherland SALT Scoreboard for 2019. Since 2016, we have tallied the results of 
what we deem to be significant taxpayer wins and losses and analyzed those results. The Supreme Court of the United States issued 
two SALT decisions towards the end of its term, Kaestner (a 9-0 taxpayer win) and Hyatt (a 5-4 taxpayer loss). Interestingly, in Kaestner, 
the Court discussed Quill, indicating that certain elements of that decision may still be good law, even though the Court overturned 
Quill just last year in Wayfair. This edition of the SALT Scoreboard also contains insights regarding Colorado’s combined reporting 
litigation, and, to celebrate the opening of our new Chicago office, a spotlight on Illinois tax cases. Eversheds Sutherland closely 
follows Illinois cases; so far this year, taxpayers have won 37.5% of significant Illinois tax cases.

Nexus
CASE: North Carolina Department of Revenue v. Kimberley Rice 
Kaestner 1992 Family Trust, 139 S.Ct. 2213 (2019).

SUMMARY: In a rare unanimous decision, the US Supreme Court 
held that it was unconstitutional for North Carolina to tax a trust’s 
undistributed income when its only connection to the state was a 
North Carolina resident beneficiary. The trust was sitused in New 
York and had no income or property attributable to North Carolina. 
The Court held that North Carolina violated the Due Process Clause 
of the US Constitution in taxing the income because the trust did 
not have sufficient minimum contacts with the state. Specifically, 
the trust did not purposely avail itself of the state—the North 
Carolina contingent beneficiaries did not “have some degree of 
possession, control, or enjoyment of the trust property or a right to 
receive that property.” But the Court noted that the decision was 
limited to the specific facts at issue in this case.

Economic Substance
CASE: ConAgra Foods RDM, Inc. v. Comptroller of the Treasury, No. 
1940 (Md. Ct. Spec. App. June 27, 2019).

SUMMARY: The Maryland Court of Special Appeals held that the 
State Comptroller can subject an out-of-state holding company to 
tax where the company does not have economic substance apart 
from its parent conducting business in the state. The court applied 
a “substantial evidence” standard of review to the Tax Court’s 
findings that: (1) the taxpayer depended on its parent and other 
subsidiaries, which were conducting business in the state for the 
majority of its income; (2) there was a circular flow of money from 
the parent and its affiliates to the taxpayer and back to its parent; (3) 
the taxpayer relied on its parent for its core functions; and (4) the 
taxpayer lacked any meaningful substantive activity apart from its 
parent. View more information.
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https://www.stateandlocaltax.com/in-the-news/wheres-the-substance-maryland-court-of-special-appeals-upholds-assessment-of-tax-against-out-of-state-holding-company-based-on-parent-company-nexus/
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Sovereign Immunity
CASE: Franchise Tax Board of California v. Hyatt, 139 S.Ct. 1485 
(2019).

SUMMARY: In a 5-to-4 decision, the US Supreme Court held that 
states retain sovereign immunity from private suits brought by 
individuals in courts of other states, overruling its prior decision in 
Nevada v. Hall, 440 U.S. 410 (1979). The decision arose from a 
longstanding dispute brought by an individual taxpayer against  
the California Franchise Tax Board alleging abusive audit and 
investigative practices. By overruling Hall, the Court held that the 
FTB was immune from the individual’s suit in a Nevada court. In 
reaching its decision, the Court rejected the taxpayer’s argument 
that the states have “the power of fully independent nations to deny 
immunity to fellow sovereigns.” View more information.

Combined Reporting
CASE: Department of Revenue v. Agilent Technologies, Inc., 441 P.3d 
1012 (Colo. 2019); Department of Revenue v. Oracle Corp., 441 P.3d 
1021 (Colo. 2019).

SUMMARY: The Colorado Supreme Court simultaneously issued 
two decisions holding that neither taxpayer was required to include 
in its combined income tax return a holding company that did not 
meet the statutory definition of an “includable C corporation.” To be 
included in a combined return in Colorado, an affiliate must have 
more than 20% of its property and payroll in the United States. 

Because neither holding company owned property nor had 
employees (anywhere), the holding companies were not includable 
in the combined returns of their affiliates. Further, the court held 
that an allocation of the holding companies’ income to the 
respective combined returns of the taxpayers was not necessary to 
avoid abuse. View more information.

Custom Software
CASE: Ex Parte Russell County Community Hospital LLC v. State 
Department of Revenue, No. 1180204 (Ala. May 17, 2019).

SUMMARY: The Alabama Supreme Court ruled that all software, 
including custom software, is tangible personal property subject to 
Alabama sales tax. The taxpayer filed refund claims for sales tax paid 
on computer software and accompanying equipment, claiming 
that an Alabama Department of Revenue regulation exempted 
these purchases from the sales tax as “custom software 
programming.” The Alabama Supreme Court affirmed the denial of 
the refund claim, reasoning that the purchases at issue were 
software and that “there is no distinction for Alabama sales-tax 
purposes between canned or custom software.” Rather, all software 
is tangible personal property and is subject to sales tax. The court 
clarified, however, that customizing software for a particular user is 
a nontaxable service when separately invoiced by the vendor. View 
more information.

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

CASE: Premier Auto Finance, Inc. v. Illinois Independent Tax 
Tribunal, 2019 IL App (1st) 172472-U.

SUMMARY: The Illinois Appellate Court held that a taxpayer’s 
subsidiaries were financial organizations that must be excluded 
from the taxpayer’s Illinois combined return. Under prior law, Illinois 
excluded from a combined return those affiliates that are required 
to apply a different apportionment method, including financial 
organizations. A type of financial organization, a sales finance 
company, is a company engaged in “the business of making loans 
for the express purpose of funding purchases of … services by the 
borrower….”  Here, the subsidiaries made loans to customers to 
facilitate their purchases of insurance. The question before the 
court was whether insurance constituted a service or an intangible. 
The court concluded that insurance was a service and, therefore, 
the sales finance company subsidiaries were excluded from the 
combined return. View more information.

CASE: Mercury Sightseeing Boats, Inc. v. County of Cook, 2019 IL 
App (1st) 180439.

SUMMARY: The Illinois Appellate Court held that the late filing of a 
boat tour business’s amusement tax protest was excusable. 
Specifically, the Cook County Department of Revenue had violated 
the taxpayer’s procedural due process rights by “affirmatively 
misleading” it on the proper filing deadline. The auditor gave the 
taxpayer incorrect advice about the 20-day filing deadline and the 
Department had also issued confusing guidance. The court 

concluded that the proper remedy was to deem the protest timely 
filed and address the case’s merits. View more information.

CASE: City of Chicago v. Wendella Sightseeing, Inc., 2019 IL App 
(1st) 181428.

SUMMARY: The Illinois Appellate Court held that a tour boat 
operator was not required to collect and remit Chicago amusement 
tax on its sightseeing tours because the tax was preempted by the 
Maritime Transportation Security Act of 2002. The Act prohibits 
nonfederal taxes levied on any vessel, or on its passengers or crew, 
while the vessel is operating on federal waters. The court rejected 
the City’s argument that preemption did not apply to the amusement 
tax because the tickets were purchased on dry land before the tour 
began, while the boat was docked.

CASE: Iwan Ries & Co. v. City of Chicago, 2018 IL App (1st) 170875.

SUMMARY: The Illinois Appellate Court held that state law does not 
preempt the City of Chicago from enacting a tax on non-cigarette 
tobacco products. Illinois’ preemption does not prevent Chicago 
from imposing “a tax based on the number of units of cigarettes or 
tobacco products” if it had imposed such a tax before July 1, 1993. 
The court rejected the argument that Chicago could not impose its 
new tax on non-cigarette tobacco products because it had 
previously taxed only cigarettes. Rather, the court interpreted the 
preemption narrowly and determined that the cigarette tax was 
sufficient to overcome state preemption.

Spotlight on Illinois tax cases

This quarter’s scoreboard reflects a significant improvement in taxpayers’ results over the previous quarter. We will be back this fall with our 
third-quarter scoreboard, where we hope to report continued momentum for taxpayers engaged in litigation of their state tax issues.  In 
the meantime, you can monitor the latest developments on the Salt Shaker Blog at www.stateandlocaltax.com or via the Eversheds 
Sutherland Salt Shaker app.

https://www.stateandlocaltax.com/california/over-hall-u-s-supreme-court-holds-states-retain-sovereign-immunity-from-private-suits-in-other-states-overturning-nevada-v-hall/
https://www.stateandlocaltax.com/in-the-news/much-ado-about-nothing-colorado-supreme-court-holds-that-holding-companies-with-no-property-or-employees-are-not-includable-in-a-combined-group/
https://www.stateandlocaltax.com/in-the-news/alabama-leaves-no-one-behind-all-software-is-taxable/
https://www.stateandlocaltax.com/in-the-news/at-your-service-premium-finance-companies-are-financial-organizations-subject-to-illinois-special-income-tax-apportionment-and-combined-reporting-rules/
https://www.stateandlocaltax.com/in-the-news/choppy-waters-illinois-appellate-court-allows-taxpayers-late-protest-because-of-misleading-department-of-revenue-conduct/
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