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OVERALL RESULTS

1st quarter 2019
In the first quarter of 2019, 
taxpayers prevailed in 22.9% (11 
out of 48) of the significant 
cases.* Taxpayers won 7.1% (1 out 
of 14) of the significant corporate 
income tax cases and 30.0% (6 
out of 20) of the significant sales 
and use tax cases in the first 
quarter. These results are a step 
back for taxpayers after 2018, 
when taxpayers won 36.8% of 
total significant cases, 33.3% of 
significant corporate income tax 
cases, and 37.5% of significant 
sales and use tax cases.

* Some items may have been decided in 
a prior quarter but included in the 
quarter in which we summarized them.

This is the first edition of the Eversheds Sutherland SALT Scoreboard for 2019. Since 2016, we have tallied the results of what we deem to 
be significant taxpayer wins and losses and analyzed those results. This edition of the SALT Scoreboard includes insights regarding Virginia’s 
costs of performance sourcing, New Jersey’s addbacks of intercompany expenses, and a spotlight on sales and use tax cases.

Car Rental Surcharge
CASE: Saban Rent-a-Car LLC v. Arizona Department of Revenue, 
434 P.3d 1168 (Ariz. 2019).

SUMMARY: The Supreme Court of Arizona held that local 
surcharges imposed on car rental companies did not violate the 
Commerce Clause of the US Constitution or the state constitution’s 
anti-diversion clause. The surcharges were levied on car rental 
companies based on their income derived from renting vehicles. 
The taxpayer argued that the surcharges were enacted with the 
discriminatory intent of imposing the tax on out-of-state visitors 
(who are most likely to rent vehicles). The court determined that 
the initiative did “not evidence an intent that out-of-state visitors be 
treated any differently from residents.” Rather, the court held, “[t]he 
fact that visitors as a group pay most of the surcharges collected by 
car rental agencies is not ‘discriminatory.’” View more information.

Intercompany Expenses
CASE: Daimler Investments US Corporation v. Director, Division of 
Taxation, No. 008165-2016 (N.J. Tax Ct. Jan. 31, 2019).

SUMMARY: The New Jersey Tax Court held that a taxpayer must 
add back intercompany payments by a subsidiary to reimburse the 
parent corporation for taxes it paid on behalf of the combined 
group in non-separate reporting states. On its separate New Jersey 
return, the taxpayer treated the payments as deductible business 
expenses, but the Division of Taxation denied the deduction as an 
“indirect payment of tax.” Although the court agreed with the 
taxpayer that the intercompany payments were contractual 
obligations, the court concluded that the taxpayer must add back 
the pro rata share of its tax liability paid by the parent in combined 
reporting jurisdictions. View more information.
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https://www.stateandlocaltax.com/in-the-news/rent-a-car-pay-a-tax-arizona-supreme-court-holds-surcharges-on-car-rental-companies-to-be-constitutional/
https://www.stateandlocaltax.com/income/new-jersey-tax-court-rules-not-taxes-but-must-be-added-back-as-taxes-for-cbt/


Eversheds Sutherland (US) LLP  |  eversheds-sutherland.com  SALT Scoreboard  |  2019  |  Q1

Public Law 86-272
CASE: Santa Fe Natural Tobacco Company v. Department of 
Revenue, No. TC-MD 170251G (Or. Tax Ct. – Magistrate Div. Feb. 
26, 2019) (unpublished).

SUMMARY: The Oregon Tax Court held that an out-of-state 
cigarette manufacturer’s in-state activities violated Public Law 86-
272, resulting in the manufacturer being subject to Oregon’s 
corporation excise tax. Public Law 86-272 prohibits any state from 
imposing a net income tax on out-of-state taxpayers that generally 
limit their in-state business activities to solicitation. The 
manufacturer sold cigarettes to Oregon wholesalers, which then 
sold them to in-state retailers. The court held that the manufacturer’s 
program by which it paid wholesalers to accept returns of non-
saleable cigarettes from retailers for replacement or refund 
exceeded mere solicitation. View more information.

Sourcing
CASE: Corporate Executive Board Co. v. Virginia Department of 
Taxation, 822 S.E.2d 918 (Va. 2019).

SUMMARY: The Virginia Supreme Court held that the Department 
of Taxation’s use of the costs of performance method to apportion 
nearly 100% of the taxpayer’s sales of services to Virginia did not 
violate the US Constitution, even though over 95% of the taxpayer’s 
customers were located outside of the state. While the court 
acknowledged that the taxpayer was subject to double taxation of 
its income, the court opined that neither the Commerce Clause 

nor the Due Process Clause required one of two states to “recede 
simply because both have lawful tax regimes reaching the same 
income.” Also, the court rejected the taxpayer’s request for 
alternative apportionment because it failed to demonstrate that the 
double taxation was “attributable to Virginia” and not attributable 
“to the fact that some other state has a unique method of allocation 
and apportionment.” View more information.

Business and Occupation Tax
CASE: Express Scripts, Inc. v. Washington Department of Revenue, 
437 P.3d 747 (Wash. Ct. App. 2019).

SUMMARY: The Washington Court of Appeals held that a pharmacy 
benefit management company’s payments from clients for the 
value of prescription drugs were subject to the business and 
occupation tax. The taxpayer asserted that the payments were not 
subject to the B&O tax because they qualified as “pass-through” 
funds, which merely moved from the clients, through the taxpayer, 
to the pharmacies. The court rejected the taxpayer’s argument 
because the taxpayer was not a mere pass-through agent. Rather, 
pursuant to its contracts with the retail pharmacies, the taxpayer 
was solely responsible for payment to the pharmacies for the drugs, 
assumed the credit risk of its clients’ ability to pay for the drugs, and 
negotiated payments with its clients and the retail pharmacies. 
Thus, the compensation the taxpayer received from its clients for 
the prescription drugs’ value was an “integral part” of its business 
model and were gross receipts subject to the B&O tax. View more 
information.

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

Spotlight on sales and use tax cases

CASE: Rent-A-Center East, Inc. v. Department of Revenue, 824 
S.E.2d 217 (S.C. Ct. App. 2019).

SUMMARY: The South Carolina Court of Appeals upheld the 
imposition of sales tax on sales of optional waivers that were 
separately stated on customers’ receipts. The taxpayers sold 
customers rent-to-own durable consumer products. In conjunction 
with the rentals, taxpayers could purchase waivers that released the 
customer of its liability if the property was damaged, lost, or stolen. 
The court found that the waivers were subject to sales tax because 
they were “merely incidental” and “inextricably linked” to the sales 
of the taxable rentals. View more information.

CASE: Carsforsale.com, Inc. v. South Dakota Department of 
Revenue, 922 N.W.2d 276 (S.D. 2019).

SUMMARY: The South Dakota Supreme Court upheld the denial of 
an advertising services use tax exemption to a company that creates 
websites that advertise sales of vehicles. The court found that the 
exemption “requires the advertising agency to both prepare the 
advertisement and place it in the advertising media.” The court 
determined that the assessed services did not qualify for the 
exemption. First, none of the assessed transactions, other than the 
domain name purchases, were used by the company to complete 
advertising services for a customer. Second, the car dealers, not the 
company, prepared the advertisements displayed on the website. 
View more information.

CASE: Emery Electronics, Inc. v. Department of Treasury, No. 
342250 (Mich. Ct. App. Feb. 12, 2019) (unpublished).

SUMMARY: The Michigan Court of Appeals upheld the imposition of 
use tax on phones that a retailer gave away for no charge to customers 
in conjunction with sales of mobile phone service contracts. The 
retailer argued that its purchase price for the phones was zero, 
asserting that it had been reimbursed by the provider for the cost of 
phones. But the court determined that the provider paid the retailer a 
commission for the sales of service contracts. Accordingly, the 
company owed use tax on its disposition of the phones. View more 
information.

CASE: Alamo National Building Management, LP v. Hegar, No. 13-
17-00040-CV (Tex. App. Jan. 24, 2019).

SUMMARY: The Texas Court of Appeals held that a hotel owner 
was not entitled to a resale exemption for the hotel consumables it 
offered to its guests during their stays. The hotel owner purchased 
items such as soap, lotion, cups and coffee using a resale certificate. 
The hotel did not separately invoice the items to customers. The 
hotel’s website indicated that the items were “free” and included in 
the hotel rate. Although the hotel owner asserted that 35% of the 
room rental price was for the consumables, guests were not 
informed that they were paying for the items. Thus, the court held 
that the trial court had sufficient grounds to conclude that hotel 
owner did not purchase the items for resale. View more information.

https://www.stateandlocaltax.com/income/more-than-smoke-oregon-tax-court-hold-cigarette-manufacturers-in-state-activities-exceeded-p-l-86-272/
https://www.stateandlocaltax.com/income/too-bad-so-sad-virginia-supreme-court-upholds-cop-apportionment-despite-subjecting-the-taxpayer-to-double-taxation/
https://www.stateandlocaltax.com/in-the-news/pass-this-on-washington-court-of-appeals-holds-prescription-drug-payments-subject-to-bo-tax/
https://www.stateandlocaltax.com/in-the-news/incidentally-damage-waivers-are-subject-to-south-carolina-sales-tax/
https://www.stateandlocaltax.com/in-the-news/youre-no-don-draper-online-advertising-company-fails-qualify-advertising-services-tax-exemption/
https://www.stateandlocaltax.com/in-the-news/michigan-court-of-appeals-holds-that-use-tax-is-due-on-phones-given-to-customers/
https://www.stateandlocaltax.com/texas/texas-court-of-appeals-holds-hotel-consumables-not-purchased-for-resale/
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