
In a prior SALT@Work column, we dis-
cussed the localization of work rules that de-
termine where an employer will be subject
to state unemployment insurance (UI) reg-
istration, reporting, and taxes when an em-
ployee works in multiple states.1 When that
prior column was submitted for publication,
no state had issued guidance specifically
discussing the UI localization of work rules
as applied to a teleworking employee lo-
cated outside the state of their normal work
location. Shortly thereafter, however, two
states – California and Massachusetts – is-
sued or updated guidance pertinent to the
localization rules that apply to UI and other
employment taxes. This column summa-
rizes that guidance and discusses its rele-
vance among the other state employment
tax regimes during the Covid-19 pandemic. 

Background.
As previously discussed, states adopt uni-
form “localization of work” rules for sourc-
ing wages subject to their respective UI
taxes.2 The localization of work rules pro-
vide for the following sequential tests: 

• Localization. If an employee works en-
tirely in a state, or the majority of work
is performed in that state with only
“incidental” work performed out-of-
state, then the employee’s wages are
sourced entirely to that state. 

• Base of Operations. If an employee’s
work is not localized in a single state,
then wages are sourced to the em-
ployee’s “base of operations” state, so
long as the employee performs some
work in that state. 

• Direction and Control. If neither the
above tests apply, an employee’s wages
are sourced to the state from which the
employer exercises direction and con-
trol over the employee. 

• Residence. If none of the above tests
apply, the wages are sourced to the em-
ployee’s state of residence.3

During “normal” (non-pandemic)
times, the localization of work rules are
relatively straightforward for most em-
ployers, as most employees work in a sin-
gle state with only incidental service
out-of-state. However, during the Covid-
19 pandemic and the resulting manda-
tory remote work policies, many employees
are temporarily working in a state that
differs from their normal work state. This
work-from-anywhere situation created

some concern among employers as to
when an employee’s temporary out-of-
state service becomes more than “inci-
dental” under the initial localization test,
such that the employer would be required
to report wages to another state.4

Unemployment insurance guidance – Cal-
ifornia. Providing much-needed clarity to
many employers, the California Employ-
ment Development Department (EDD)
was the first state UI administrator to issue
guidance on multistate employment dur-
ing Covid-19 and the application of the
state’s localization of work rules.5

In seven new FAQs, the EDD explained
how employers should apply the local-
ization of work rules during COVID-19
and the resulting circumstances, includ-
ing teleworking employees, layoffs, and
business shutdowns, to name a few.6 Of
particular note, the EDD explains when
employers with employees teleworking
in the state during Covid-19 would be-
come subject to UI, as well as other Cal-
ifornia employment taxes such as the
employment training tax (ETT) and state
disability insurance (SDI) withholding: 

e wages of employees who typically per-
form services in another state for an em-
ployer located outside of California will
not be subject to [UI tax], [ETT], and [SDI]
withholdings if those employees are tem-
porarily performing services within Cal-
ifornia due to the COVID-19 pandemic.
If a worker remains in California per-
forming services aer state or federal
public health officials have ended stay-at-
home orders and the worker could have
resumed working at their normal work lo-
cation outside California, the worker and
the employer will be considered subject to
California employment tax laws.7

Importantly, the EDD further explains,
“[i]f the employee continues to perform
services in California after the COVID-19
pandemic has ended, those services will be-
come subject to UI Tax, ETT, and DI con-
tributions.”8

The EDD’s response in the FAQ is con-
sistent with its prior multistate employ-
ment guidance, as well as the U.S.
Department of Labor’s guidance on the
localization of work rules.9 As most rele-
vant to Covid-19 remote work and the lo-
calization test, the EDD’s prior guidance
explains: 

An employee’s services are “localized” in
California, and, therefore, considered
subject to California employment taxes if
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all or most of the employee’s services are
performed in California with only inci-
dental services performed elsewhere (for
example, where the out-of-state service is
temporary or transient in nature or con-
sists of isolated transactions). Where the
service performed outside of California is
either permanent, substantial, or un-
related, it cannot be treated as localized
in California.10

In the FAQ, the EDD distinguishes be-
tween temporary Covid-19 remote work
and a permanent teleworking arrange-
ment. 

Paid family and medical leave – Massa-
chusetts guidance. In addition to UI, a
number of states have adopted paid fam-
ily and medical leave (PFML) acts that are
funded by employer contributions and/or
employee withholding. Frequently, a state’s
PFML act will cross-reference or adopt

wage sourcing rules that follow the UI lo-
calization of work rules for purposes of
determining the state where contribu-
tions or withholding is owed.11 Accord-
ingly, PFML wage sourcing issues have
arisen during Covid-19 with respect to
remote work similar to those described
above in the context of UI taxes. 

Among the states that have a PFML
act, Massachusetts was the first state to
issue guidance on teleworking during the
Covid-19 pandemic. For background,
Massachusetts adopted its PFML law in
2018, which permits most employees to
take paid family leave of up to twelve weeks
and medical leave of up to twenty weeks,
with benefit payments beginning Janu-
ary 1, 2021. 12 PFML contribution re-
quirements began on October 1, 2019,
after a delayed start to allow employers
more time to come into compliance with

the contribution.13 Generally, funding for
Massachusetts PFML benefits will come
from a split between employer contribu-
tions and employee contributions (via
employer withholding), subject to ex-
ceptions.14 A “covered business entity,”
“covered contract worker,” or “electing
self-employed person” also will be re-
quired to make contributions to the PFML
trust fund.15

On December 8, 2020, the Massachu-
setts Department of Revenue released
Technical Information Release No. 20-15
(TIR), which extends a variety of previ-
ously-announced emergency rules first
released in April on remote work during
Covid-19, including the PFML-related
rule.16 Under the extended TIR, an indi-
vidual who previously performed serv-
ices outside of Massachusetts and was not
subject to PFML will not become subject
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to PFML solely because the individual is
temporarily working from a location in
Massachusetts due to a “Pandemic-Re-
lated Circumstance.”17 Conversely, an in-
dividual who previously performed
services in Massachusetts but is tem-
porarily working from a location outside
of Massachusetts solely due to a Pandemic-
Related Circumstance continues to be
subject to the PFML rules.18 For these pur-
poses, the Department defines “Pandemic-
Related Circumstance” in the TIR as: 

(a) a government order issued in re-
sponse to the COVID-19 pandemic, (b)
a remote work policy adopted by an em-
ployer in good faith compliance with
federal or state government guidance or
public health recommendations relating
to COVID-19, or (c) the worker’s com-
pliance with quarantine, isolation direc-
tions relating to a COVID-19 diagnosis or
suspected diagnosis, or advice of a physi-
cian relating to COVID-19 exposure 2
(collectively, “Pandemic-Related Cir-
cumstances”).19

The TIR is effective until 90 days after
the state of emergency in Massachusetts
is lifted.20 The Department makes clear
that as of that date, “the rules set forth in
this TIR will cease to be in effect and the
presence of an employee in Massachu-
setts, even if due solely to a Pandemic-
Related Circumstance … will trigger the
same tax consequences as under Massa-
chusetts law more generally.”21

The Department’s temporary PFML
rule is facially similar to its personal in-
come tax (PIT) and wage withholding reg-
ulation (830 C.M.R. 62.5A.3) that has
garnered so much attention and contro-
versy, especially in regards to New Hamp-
shire residents.22 Though there are
similarities between the TIR and the
PIT/withholding regulation, there are
some differences: 
• Most notably, the regulation includes

an additional, catch-all prong in the
definition of “Pandemic-Related Cir-

cumstance” that is not in the TIR (and
hence not in the PFML rule): “any other
work arrangement in which an em-
ployee who performed services at a lo-
cation in Massachusetts prior to the
Massachusetts COVID-19 state of
emergency performs such services for
the employer from a location outside
Massachusetts during a period in which
[the regulation] is in effect.”23

• At the risk of stating the obvious, an-
other difference between the PFML
rule and the PIT/withholding rule are
the statutes that underlie the rules.
The PIT/withholding regulation’s Pan-
demic-Related Circumstance rule has
faced harsh criticism because it ar-
guably deviates from the ordinary
withholding rules based on residency
and source.24 However, the TIR’s PFML
rule largely comports with the regime’s
ordinary sourcing rules, which are
based on the Massachusetts localiza-
tion of work rules.25 In any case, the
differing reactions to the TIR’s PFML
guidance and the PIT/withholding
regulation highlight the significant
distinctions between income tax
sourcing rules and UI localization
rules. 

• On a more practical side, Massachu-
setts PIT is entirely born by the in-
dividual employees and can involve
material dollars. In contrast, PFML
contributions are split between the
employer and employee, and do not
create as much liability. This is yet
another reason why the regulation
has generated more opposition and
general interest than the TIR’s PFML
rule. 

Takeaways
Given the uniform adoption of the UI
localization of work rules among the
states, it would be appropriate for other
states to adopt policies similar to Cali-
fornia’s FAQs. Also, like the California
UI guidance, the Massachusetts PFML
guidance appropriately treats Covid-19
remote work as “incidental” to the em-
ployee’s pre-pandemic work location.
Therefore, absent contrary guidance, em-
ployers may consider adopting these rea-
sonable approaches in other states,
including bifurcating Covid-19-related
telework and permanent teleworking
arrangements. n
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