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OVERALL RESULTS

2nd quarter 2020
Following a good start to the year, 
taxpayers fared well in the second 
quarter of 2020, prevailing in 
44.8% (30 out of 67) of the 
significant cases.* Taxpayers won 
47.8% (11 out of 23) of the 
significant corporate income tax 
cases and 53.3% (8 out of 15) of 
the significant sales and use tax 
cases. These results are an 
improvement over 2019’s results, 
in which taxpayers won 38.1% of 
significant tax cases and 36.1% of 
both corporate income tax and 
sales and use tax cases.

* Some cases may have been decided in 
a prior quarter but included in the 
quarter in which we summarized them.

This is the second edition of the Eversheds Sutherland SALT Scoreboard for 2020. Since 2016, we have tallied the results of significant 
taxpayer wins and losses and analyzed those results. This edition of the SALT Scoreboard includes a discussion of the Mississippi 
Supreme Court’s decision on agency deference, insights regarding the First Amendment’s application to Cincinnati’s billboard tax and 
a spotlight on New York cases.

Combined Group
CASE: Comerica, Inc. v. Department of Treasury, No. 344754 
(Mich. Ct. App. Apr. 16, 2020).

SUMMARY: The Michigan Court of Appeals held that a unitary 
business group’s merged entities must be treated as a single 
entity for purposes of calculating the franchise tax (which, for 
financial corporations, is imposed on net capital). The court 
relied on a recent decision that held that the averaging formula 
of the additional franchise tax must be applied to a unitary 
business group rather than to the individual members of the 
group. Here, the court found that the department double-
counted the taxpayer’s tax base because it did not treat the 
taxpayer and the entity with whom it merged as a single entity. 
View more information.

Special Apportionment
CASE: Railroad Friction Products Corp. v. North Carolina 
Department of Revenue, 839 S.E.2d 314 (N.C. 2020) (mem.).

SUMMARY: The North Carolina Supreme Court affirmed a 
decision holding that a manufacturer of brake pads used by 
railroads did not qualify for the single-sales factor formula 
available to public utilities. The court found that the taxpayer did 
not meet either of the two statutory requirements for qualifying 
as a “public utility.” First, the taxpayer conceded that it was not 
regulated by any of the entities enumerated by statute (e.g., 
North Carolina Utilities Commission or Interstate Commerce 
Commission), and the court concluded that this requirement did 
not extend to successor agencies. Second, the court determined 
that the taxpayer did not own property used for the transportation 
of goods or persons for “public use.” View more information.

SIGNIFICANT MULTISTATE DEVELOPMENTS
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https://www.stateandlocaltax.com/noteworthy-cases/no-double-trouble-here-michigan-court-of-appeals-holds-merged-banks-entitled-to-refund-as-single-taxpayer/
https://www.stateandlocaltax.com/noteworthy-cases/pump-the-brakes-north-carolina-supreme-court-determines-that-brake-pad-manufacturer-does-not-qualify-for-special-apportionment-rule-for-public-utilities/
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Agency Deference
CASE: HWCC-Tunica, Inc./HWCC-Tunica, LLC v. Mississippi 
Department of Revenue, Dkt. No. 2019-CA-00336-SCT (Miss. 
May 28, 2020).

SUMMARY: The Mississippi Supreme Court held that a state 
chancery court erred in deferring to the Mississippi Department 
of Revenue’s and the Gaming Commission’s regulatory 
interpretation of a state tax statute governing the computation 
of the state’s gaming license fee. Mississippi Code § 27-77-7(5) 
requires that the chancery court “give deference to the 
department’s interpretation and application of the statutes as 
reflected in duly enacted regulations and other officially adopted 
publications.” The court held that this state law was 
unconstitutional because it violated the state constitution’s 
separation of powers doctrine. Accordingly, the chancery court 
should not have given deference to the administrative agencies’ 
interpretations of the statute rather than conducting its own de 
novo review. The court then determined that costs of prizes 
from casino rewards program drawings were not deductible 
from gross revenue. View more information.

Nonbusiness Income
CASE: Noell Industries, Inc. v. Idaho State Tax Commission, Dkt. 
No. 46941 (Idaho May 22, 2020).

SUMMARY: The Idaho Supreme Court held that the gain realized 
by a holding company on the sale of its ownership interest in an 
LLC was nonbusiness income not subject to apportionment in 
Idaho. The two entities shared the same President and CEO, but 

the LLC maintained its own human resources department. Also, 
the shared President and CEO did not manage the LLC’s day-to- 
day operations and business decisions. After 2003, when the 
manufacturing business was transferred to the LLC, the holding 
company’s activities were limited to ownership of the LLC as 
well as another business that leased real property to the LLC. 
Based on these facts, the court held that the gain did not satisfy 
the transactional test or functional test for business income 
because: (1) the holding company was not in the business of 
buying and selling interests in LLCs, and (2) the sale of the LLC 
interest did not serve an operational function; it was a passive 
investment and the LLC was not unitary with the holding 
company. View more information.

First Amendment
CASE: Lamar Advantage GP Co. v. City of Cincinnati, 2020-
Ohio-3377 (Ohio Ct. App. June 18, 2020).

SUMMARY: The Ohio Court of Appeals held that Cincinnati’s 
billboard excise tax does not violate the First Amendment to the 
United States Constitution. The court found that the tax did not 
offend the First Amendment because it: (1) applies to billboards 
regardless of the message displayed, (2) does not threaten to 
suppress the expression of certain viewpoints and (3) does not 
single out a particular group of billboard operators to bear the 
tax burden. However, the court concluded that the city did 
violate the First Amendment by prohibiting billboard operators 
from displaying the tax on its invoices to its customers and 
making indirect statements that the advertisers will absorb the 
tax. View more information.

SIGNIFICANT MULTISTATE DEVELOPMENTS CONT’D

Spotlight on New York cases

CASE: In re BTG Pactual N.Y. Corp., Dkt. No. 827577 (N.Y.S. Tax 
App. Trib. Mar. 24, 2020).

SUMMARY: The New York State Tax Appeals Tribunal affirmed a 
Division of Tax Appeals determination that a taxpayer could not 
apply the income sourcing rules for registered broker-dealers to 
receipts from its separate investment advisory business. The 
taxpayer structured its broker-dealer operations and investment 
advisory operations into two separate single-member LLCs and 
claimed that it was entitled to apply the customer-based 
sourcing rules for registered broker-dealers to income from its 
investment advisory business because the LLCs were disregarded 
and deemed divisions under the federal check-the-box 
regulations. However, the Tribunal concluded that the taxpayer 
could not apply the apportionment rules that are applicable to 
the LLC operating as a broker-dealer to the other LLC’s non-
broker-dealer receipts. View more information.

CASE: In re Lewis, Dkt. No. 827791 (N.Y.S. Tax App. Trib. May 21, 
2020).

SUMMARY: The New York State Tax Appeals Tribunal struck 
down the retroactive application of legislative amendments 
applicable to a non-resident taxpayer who reasonably relied on 
a final Tribunal decision. The taxpayer relied on the decision 
when it elected to treat the sale of an S corporation as an asset 
sale under IRC § 338(h)(10). A year after the sale, the New York 
legislature amended its statute to retroactively require a non-

resident S corporation shareholder to treat the sale of stock 
subject to an IRC § 338(h)(10) election as the sale of assets and 
apportion the sale proceeds to New York in accordance with the 
S corporation’s business allocation percentage. The Tribunal 
struck down the amendments’ retroactive application to the 
taxpayer under the US and New York Constitutions’ Due Process 
Clauses. The Tribunal held that the taxpayer’s reliance on the 
prior Tribunal decision was reasonable and that public policy 
considerations supporting the integrity of Tribunal decisions 
outweighed those supporting correction of an erroneous 
Tribunal decision. View more information.

CASE: In re TransCanada Facility USA, Inc., Dkt. No. 827332 
(N.Y.S. Tax App. Trib. May 1, 2020).

SUMMARY: The New York State Tax Appeals Tribunal held that 
an electricity generation company was a qualified New York 
manufacturer for purposes of calculating the New York State 
franchise tax capital base, even though the company did not 
qualify as a manufacturer for purposes of computing the entire 
net income base. The statutory definition of a manufacturer for 
calculating the entire net income base expressly excluded 
activities related to “the generation and distribution of electricity” 
from the qualifying activities. But the statutory definition for the 
capital base contained no such language. As a result, the Tribunal 
held that “the clear and unambiguous language of the capital 
base paragraph leads to the conclusion that petitioner is a 
manufacturer.” View more information.

https://us.eversheds-sutherland.com/mobile/NewsCommentary/Legal-Alerts/232555/Mississippi-Supreme-Court-doubles-down-denying-deference-to-DOR-regulation
https://www.stateandlocaltax.com/noteworthy-cases/thats-none-of-our-business-idaho-supreme-court-rules-holding-companys-gain-from-sale-of-llc-interest-is-nonbusiness-income/
https://www.stateandlocaltax.com/noteworthy-cases/first-things-first-cincinnati-billboard-tax-does-not-violate-first-amendment/https:/www.stateandlocaltax.com/noteworthy-cases/first-things-first-cincinnati-billboard-tax-does-not-violate-first-amendment/
https://www.stateandlocaltax.com/new-york/new-york-continues-to-disregard-taxpayers-reliance-on-disregarded-entity-rules/
https://www.stateandlocaltax.com/noteworthy-cases/theres-no-turning-back-new-york-state-tax-appeals-tribunal-holds-retroactive-application-of-statutory-amendments-violates-due-process/
https://www.stateandlocaltax.com/noteworthy-cases/its-electric-new-york-tax-appeals-tribunal-holds-electricity-generator-is-qualified-new-york-manufacturer/
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